
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/20/17 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC12-00284 
CASE NAME: CERF  VS.  CHEROKEE SIMEON 
HEARING ON MOTION TO LIFT THE STAY ON DEFENDANT'S CROSS-ACTION 
FILED BY CHEROKEE SIMEON VENTURE I, LLC 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  CMC set for August 8, 2017 at 8:30 a.m. in Department 33. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01698 
CASE NAME: PAYNE  VS.  ZITTEL 
HEARING ON MOTION FOR ORDER THAT PLAINTIFF’S EMPLOYMENT RECORDS 
BE PRODUCED  /  FILED BY ADAM A. ZITTEL, WARREN A. ZITTEL 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA  VS.  JESUS ESPINOZA 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY MARTHA ESPINOZA 
* TENTATIVE RULING: * 
 
Appear to report on status of settlement talks. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01774 
CASE NAME: MARTHA ESPINOZA  VS.  JESUS ESPINOZA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear to report on status of settlement talks. 
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 5.  TIME:  9:00   CASE#: MSC16-02474 
CASE NAME: RADER  VS.  RAINERO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOE RAINERO, JBJ HOLDING, INC. 
* TENTATIVE RULING: * 
 
Sustained with leave to amend for the reasons stated in the moving papers.  No opposition filed.  
Amended Complaint to be filed and served by August 15, 2017. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-00218 
CASE NAME: PATHMAN  VS.  ESTATE OF PATRICK WEBER 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DAVIDA LYNN PATHMAN 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00273 
CASE NAME: GUSTIN  VS.  BNSF RAILWAY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
Continued to August 3, 2017 at 9:00 a.m. in Department 33 by the Court. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00273 
CASE NAME: GUSTIN  VS.  BNSF RAILWAY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to August 3, 2017 at 9:00 a.m. in Department 33 by the Court. 
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 9.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS  VS.  REDDITT 
HEARING ON MOTION TO STRIKE DEFENDANT DORIS KARLA REDDITT'S ANSWER 
FILED BY KAREN LEWIS 
* TENTATIVE RULING: * 
 
Appear. 

  

10.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS  VS.  REDDITT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

11.  TIME:  9:00   CASE#: MSC17-00438 
CASE NAME: REYNOSO  VS.  QUINTERO 
HEARING ON DEMURRER TO COMPLAINT of REYNOSO 
FILED BY FRANCISCO JAVIER QUINTERO 
* TENTATIVE RULING: * 
 
Sustained with leave to amend for the reasons stated in the moving papers.  No opposition filed.  
Amended Complaint to be filed and served by August 15, 2017. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00644 
CASE NAME: GARRETT  VS.  MTGLQ INVESTORS 
HEARING ON DEMURRER TO COMPLAINT of GARRETT 
FILED BY MTGLQ INVESTORS, LP, NEW PENN FINANCIAL LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant MTGLQ Investors, LP 

(“MTGLQ”) and Defendant New Penn Financial LLC d/b/a Shellpoint Mortgage Servicing (“New 

Penn”) (collectively, “Defendants”). The Demurrer relates to the Complaint filed by Plaintiff 

Richard Garrett and Plaintiff Kristine Garrett (collectively, “Plaintiffs”). The Complaint alleges 

causes of action for (1) cancellation of instruments (Civ. Code § 3412); (2) violation of Cal. Bus. 

& Prof. Code § 17200, et seq.; (3) declaratory relief; (4) violation of Civ. Code § 2924.17; (5) 
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attempted wrongful foreclosure and wrongful foreclosure (Civ. Code §§ 2924(a)(6), 2923.5, and 

2923.55); and (6) breach of contract. 

Defendants demur pursuant to Code of Civil Procedure § 430.41(e) on the grounds that 

Plaintiffs have failed to allege facts sufficient to state causes of action for their claims. 

Request for Judicial Notice 

Defendants request judicial notice of a record from the County Recorder’s Office. This Request 
is unopposed. The Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Analysis 

Cancellation of Instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”), disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36. 

Plaintiffs allege that the Assignments, Substitution of Trustee, Notice of Default and subsequent 
Notice of Trustee’s sale are void. Complaint at ¶ 56. They dispute the validity and legal effect of 
the Assignments on several grounds, including an allegation that MERS “lacked authority to 
convey any interest to Bank of America on behalf of Countrywide when it executed the ADOT #1 
in 2012.” Complaint at ¶ 79. 

Defendants argue that Plaintiffs’ claim for cancellation of instruments fails for failure to allege 
tender of the full amount of the indebtedness. In Opposition, Plaintiff relies on authority which 
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holds that tender is not required where a foreclosure sale is void rather than voidable. However, 
Plaintiff’s theory as to why the foreclosure sale would be void is unclear. As a threshold matter, 
California law does not require that the assignment of a deed of trust be recorded. See Herrera 
v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 (demurrer based on 
lack of recorded assignment sustained because “the lender could have assigned the note to the 
beneficiary in an unrecorded document not disclosed to plaintiffs”); see also Calvo v. HSBC 
Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. Second, MERS’ authority to assign a 
deed of trust is well established. See Siliga v. Mortgage Electronic Registration Systems, Inc. 
(2013) 219 Cal.App.4th 75, 83 (“Siliga”), disapproved on other grounds by Yvanova v. New 
Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13 (“Yvanova”). Furthermore, Plaintiff lacks 
standing to challenge alleged defects in assignment. See Saterbak, 245 Cal.App.4th at 815 
(plaintiff lacked standing to challenge alleged defects in assignment; an unauthorized act by the 
trustee is not void but merely voidable by the beneficiary); see also Yvanova, 62 Cal.4th at 942 
(recognizes borrower standing only where the defect in the assignment is void, rather than 
voidable). 

Finally, Plaintiffs have failed to allege or present evidence that they have suffered any prejudice 
as a consequence of any alleged defective securitization of their loan. See Siliga, 219 
Cal.App.4th at 85; see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 
272; both overruled on other grounds by Yvanova, 62 Cal.4th at 937 (“we are concerned only 
with prejudice in the sense of an injury sufficiently concrete and personal to provide standing, 
not with prejudice as a possible element of the wrongful foreclosure tort”).  

Plaintiffs have not alleged facts sufficient to state a cause of action for cancellation of 
instruments. The Demurrer to this claim sustained, with leave to amend. 

Violation of Cal. Bus. & Prof. Code § 17200, et seq. 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of is Defendants’ alleged void assignments of the 
Deed of Trust and subsequent initiation of foreclosure proceedings. However, Plaintiffs’ 
Complaint is bereft of allegations which would demonstrate economic injury and causation. In 
the absence of allegations that they incurred a “personal, individualized loss of money or 
property in any nontrivial amount” (Kwikset, 51 Cal.4th at 325), that were caused by Defendants’ 
allegedly unfair and fraudulent conduct, Plaintiffs have not alleged facts sufficient to state a 
cause of action for violation of § 17200. The Demurrer to this claim is sustained, with leave to 
amend. 

Declaratory Relief 
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Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiffs’ other claims, and as discussed infra, Plaintiffs 
have not alleged facts sufficient to state their claims. As a consequence, Plaintiffs have not 
alleged facts sufficient to state a claim for declaratory relief. The Demurrer is sustained, with 
leave to amend. 

Violation of Civ. Code § 2924.17 

Civil Code § 2924.17 provides that “[A] mortgage servicer shall ensure that it has reviewed 
competent and reliable evidence to substantiate the borrower’s default and the right to 
foreclose, including the borrower's loan status and loan information.” Plaintiffs allege that “none 
of the Defendants complied with Cal. Civ. Code § 2924.17 prior to recording the NOD.” 
Complaint at ¶ 87. However, Plaintiffs have not alleged facts showing Defendants did not rely on 
reliable evidence to substantiate the default or Defendants’ right to foreclose. 

As a consequence, Plaintiffs have not alleged facts sufficient to state a claim for violation of Civ. 
Code § 2924.17. The Demurrer is sustained, with leave to amend. 

Attempted wrongful foreclosure and wrongful foreclosure 

Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent from recording a Notice of Default without meeting several contact 
requirements and waiting a proscribed period of time. Civil Code § 2923.55 prohibits a servicer 
from recording a NOD prior to complying with the contact requirements. Civil Code § 2924(a)(6) 
requires that the entity initiating the foreclosure process is “the holder of the beneficial interest 
under the mortgage or deed of trust, the original trustee or the substituted trustee under the 
deed of trust, or the designated agent of the holder of the beneficial interest.”  

With respect to § 2924(a)(6), the crux of Plaintiffs’ allegations appears to be that the void 
assignments preclude Defendants from foreclosing on the Note. However, as discussed above 
with respect to Plaintiffs’ cancellation of instruments claim, Plaintiffs have not demonstrated that 
they are likely to prevail on a claim premised on void assignments. With respect to § 2923.55, 
HBOR only provides relief for a “material” violation of the statute. Civ. Code § 2924.12. Plaintiffs’ 
allegations do not present a material violation of this statute. Plaintiffs allege that they “never 
received any calls from MTGLQ or anyone else purporting to be an authorized agent for 
Lender.” Complaint at ¶ 95. Plaintiffs have failed to allege that they were damaged by an alleged 
technical violations of § 2923.55.  

Plaintiffs have not alleged facts sufficient to state a claim for attempted wrongful foreclosure and 
wrongful foreclosure. The Demurrer is sustained, with leave to amend. 

 Breach of Contract (Sixth Cause of Action) 
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“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821. 

Plaintiffs’ breach of contract claim appears to be premised on their theory that MTGLQ is not the 
beneficiary of under the Deed of Trust. (Complaint at ¶ 105.) Plaintiffs contend that the 
Substitution of Trustee was improperly executed by Shellpoint on behalf of MTGLQ, in violation 
of ¶ 24 of the Deed of Trust. This claim lacks merit for the reasons discussed supra, in the 
section on Plaintiffs’ cancellation of instruments claim. 

Plaintiffs have not alleged facts sufficient to state a claim for breach of contract. The Demurrer is 
sustained, with leave to amend. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00814 
CASE NAME: RENEE BENHAM  VS.  WELLS FARGO BANK 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY RENEE BENHAM 
* TENTATIVE RULING: * 
 
Continued to August 24, 2017 at 9 a.m. in Dept. 33 per stipulation. 

  

14.  TIME:  9:00   CASE#: MSL08-03455 
CASE NAME: CAPITAL ONE BANK  VS.  NICHOLAS A. DAVIDSON 
HEARING ON MOTION TO SET ASIDE & VACATE DEFAULT JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted.  
 

  

15.  TIME:  9:00   CASE#: MSL15-02024 
CASE NAME: HAYDER  VS.  YOUNG 
HEARING ON MOTION FOR EXEMPTION IN RESPONSE TO NOTICE OF LIEN 
FILED BY DHIA HAYDER 
* TENTATIVE RULING: * 
 
Appear. 
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16.  TIME:  9:00   CASE#: MSN17-0968 
CASE NAME: SONIC  VS.  MICHAEL HENDRY 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY SONIC WALNUT CREEK, INC. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

17.  TIME:  9:00   CASE#: MSN17-1064 
CASE NAME: RE: BALJIT SINGH 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 


